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In Soteria HR Questions & Answers, the human resources consulting experts at Soteria HR provide answers 
to questions posed by the management teams of our client companies. The goal is to provide professional 
human resources oriented answers to challenging queries. 

Below are nine questions by clients with nine HR consulting answers provided. Each response is designed to 
be straightforward and proactive. 

HR Questions and Answers

1. Jury Duty Provision

Question:
We need to add a jury duty provision to our company policy handbook. What is necessary to include   
in this provision?

Answer:
Soteria HR discussed this matter with our legal advisors. Most importantly, jury duty must never be treated 
in a negative light in the workplace. Your employees must never be disciplined for answering a summons for 
jury duty and doing their civic duty.

We advise the following be included in any company policy handbook in regards to jury duty.

The Jury Duty Provision should address the following questions:

1. What notification procedures should employees follow to inform their manager once they’ve been       
 summoned for jury duty?
2. If an employee is excused from jury duty, are they expected to return to work that day?
3. Will employees be paid during their leave for jury duty? If they will be paid, at what rate?
4. How will pay that an employee receives from the courts for jury duty be addressed?

By outlining these basic guidelines in the form of a jury duty provision in your company policy handbook, 
your employees will understand your company’s policies. A jury duty provision that makes sense and is clear 
can only help. Once again, however, from a legal perspective in any jury duty provision, jury duty must be 
supported and not cast in a negative light. 
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2. Employee Personal Items

Question:
Our company recently terminated an employee for justifiable reasons. Although he packed up his office and 
left, now he is contacting us and asking for personal items he left behind as well as personal files on his office 
computer. Do we have to return these personal items of the terminated employee? Do we have to give him 
access to the office computer to retrieve such personal files? 

Answer:
This is a two-part question with one easy and direct answer and a second more complicated problem to ad-
dress. In terms of the personal property of the terminated employee, it has to be returned. Whether the 
property is mailed to the employee or the employee is allowed to retrieve it in person, it must be returned. 

The second part of the question is trickier than the first. Even if the terminated employee chose to store 
personal electronic files on their work computer, the company essentially owns such files. It does not matter 
whether they are personal or professional in nature because of their location. As a result, the company has no 
legal obligation to turn them over to the terminated employee. 

Most employers in such a scenario will not give back work-related emails and files. Such materials can contain 
confi¬dential or sensitive information that is the intellectual property of the company. If a terminated em-
ployee has personal files on a computer like writing, artwork or personal financial information, whether or not 
you decide to return these electronic files to the individual is up to you. 

If you choose to return the files, Soteria HR recommends that you have an employee supervise and even 
perform the transfer to make sure that nothing negative takes place. Even better, such files should be placed 
on a thumb drive and mailed to the terminated employee at their expense. 

3. Mandatory Flu Shots

Question:
Every winter, the flu causes tremendous problems in our office. It spreads like wildfire and it leads to a 
serious disruption in our work process. Can we make it a requirement that all of our full-time employees 
get vaccinated? 
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Answer:
From the perspective of the Soteria HR consulting team and our legal advisors, mandating any type of 
health policy is not a smart move. It opens your company up to too many liability issues. In fact, any policy 
that lacks flexibility is problematic. A mandatory flu vaccination policy is no exception to this rule, and 
could be even more problematic because of possible negative health consequences and open up doors you 
do not want to open. 

What you might not realize is that an employee may have medical or religious reasons for not getting flu 
shots. A perfect example is an employee who’s allergic to eggs can’t get vaccinated. In the context of cer-
tain religious orders and sects, flu shots may not be acceptable.

4. Criminal Background Checks

Question:
Criminal background checks are a time drain. Now the EEOC (Equal Employment Opportunity 
Commission) is cracking down on criminal background check procedures. Are criminal background 
checks on new employees still important for employers to do? 

Answer:
Federal regulations curbing criminal background checks by employers have resulted in nine state attor-
neys general filing complaints with the Equal Employment Opportunity Commission. Despite the FBI 
offering the service of fingerprint background checks, the new guidelines were put into place by the 
Obama administration in an effort to curtail discrimination, especially against African-Americans. Despite 
the controversy about the new guidelines, the EEOC crackdown remains a problem for employers. 

5. Unpaid Volunteers

Question:
In this challenging economy, more and more young people are offering to volunteer at my business 
without being paid. Several seniors want to volunteer as well. Is it okay to have such people volunteer 
to work at my business without paying them?
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Answer:
This is a tough question because the answer is unclear and even legally uncertain under the terms of 
the federal Fair Labor Standards Act (FLSA). It is important to understand the distinctions made by 
the federal government. The Department of Labor says that people can, under limited circumstances, 
donate time as non-employees for “humanitarian, public-service, religious, or charitable reasons.”

The key distinction from this rule is that people cannot volunteer unpaid services to an employer which 
are the same as, similar to, or related to their normal jobs. Even more important, the Department of 
Labor strongly implies that volunteering is almost always restricted to non-profit settings. There are a 
number of other factors that need to be taken into consideration. 

These factors include things like —
• Whether the services are done for truly altruistic motives
• Whether the work done is a kind typically associated with volunteer work
• Whether the time commitment is less than a full-time occupation
• Whether the volunteerism displaces staff or impairs employment opportunities
• Whether the volunteer work involves only “nominal” or “minimal” control by the recipient of the   
 volunteer work
• Whether the work is scheduled or whether it tends to occur at times convenient to the volunteer

From the perspective of Soteria HR, volunteer work is allowed in certain circumstances, but permitting 
it means wading into potentially dangerous waters. Since the FLSA lays out such stringent rules with a 
strict take on the nature of volunteerism, it is better not to take an unnecessary risk.

6. Social Media Policy

Question:
Does our company’s social media policy for employees apply to independent contractors we hire as well? 
Can we forbid independent contractors from identifying with our company or revealing information about 
our company on social media? 
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Answer:
Forbidding independent contractors from identifying with your company in the realm of social media 
could be a mistake. There is an undeniable record of positive interaction and community association being 
generated through positive social media communication. By forbidding such identification, you lose out on 
these ancillary benefits. 

From an ideal perspective, your social media policy should cover both employees and independent  
contractors. When an independent contractor says something stupid about your business in an errant 
Tweet or reveals company information in a Facebook posting, there really is not much you can do about 
it. The only logical act at that point is to choose to no longer work with that particular independent  
contractor. 

In terms of prevention of such mistakes, it makes sense to have every independent contractor read your 
social media policy at the outset of the work period. Such a social media policy should include a clear 
section that explains the rules and boundaries of your company in terms of any form of identification in 
profiles, comments, postings, Tweets, and so forth. 

Soteria HR recommends that before hiring an independent contractor, let them know about your 
company policy around social media and request that they follow this company policy. Once such a 
request has been made, the work can begin. Such clarity often acts as an excellent form of prevention 
when it comes to social media missteps and mistakes.

7. Job Applicant’s W-2

Question:
As part of the interview process, can we request to see a job applicant’s W-2 or the tax return of potential 
employees to verify past salary history? 

Answer:
On the California Employment Law Report, Anthony Zaller explains that in the majority of cases, it is okay 
to request to see a job applicant’s W-2 or tax return to verify their work and salary history. Although more 
common in certain industries like financial services and salaried sales jobs, the practice can help on several 
other fronts as well. For example, if the job applicant’s former company has gone out of business, there 
might be no other way to verify their salary history and other essential information. In order to do proper 
due diligence, sometimes seeing the tax returns of potential employees is a real necessity.
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The problem about requesting to see a job candidate’s W-2 or the tax returns of potential employees 
is exposure to information that you might not want to be exposed to as a potential new employer.  
Everything from the new  employee’s social security history to information about dependent care  
credits and non-taxable sick pay. Such information could place a potential candidate in a protected class 
and unfairly prejudice your hiring decision, resulting in a potential legal imbroglio. If you want to avoid 
such problems, you can ask the employee to black out certain sections of their tax return to prevent any 
legal exposure.

Soteria HR also wants to remind our clients about the difference between requesting information and 
demanding information. Requesting tax reforms  of potential employees or the W-2 of a job applicant 
as part of the hiring process with the implied notion that they will be instrumental in any final decision 
is much smarter than making an absolute demand. Such demands can be misinterpreted and lead to 
potential other problems like social media exposure.

8. Employee Pictures

Question:
If we have pictures of employees, isn’t it okay to post them on our website? Can we get in legal trouble if 
we don’t get written permission from an employee and we post their picture? 

Answer:
It seems like a company would be allowed to post pictures of employees on the company website  
without a problem. The truth of the matter is altogether different. The problem is that featuring pictures 
of employees on a company website without permission might qualify as an invasion of privacy and could 
be grounds for a lawsuit. 

In the past, both Federal and State courts have ruled that privacy laws protect people, including the 
employees of a business, from having their images used for commercial purposes without their consent. 
If you want to include photos of your staff online, the best plan is to use a written consent form that, 
once signed by staff, gives you permission to post their photo on your website and in publicity materials.

 
Here is a link to a Template Lab collection of 53 free photo release form templates from the Template Lab 
website that easily can be adapted for your specific needs. 
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9. Spanish At The Office

Question:
My Spanish-speaking employees speak Spanish on a regular basis around the office. My  
non-Spanish-speaking employees complain that it makes them feel uncomfortable. Can I require the 
Spanish-speaking employees to speak only English in the office?

Answer:
Any restrictions on language usage in the workplace must be reasonable and based on genuine business 
needs. It is not enough to require English only from Spanish-speaking employees because you prefer 
English or Spanish makes English-speaking employees uncomfortable. Such issues do not provide a 
convincing legal basis for a language ban.

Here are some guidelines as to what constitutes a legitimate business reason for a language restriction 
policy, according to the Equal Employment Opportunity Commission (EEOC):

1. For communications with customers or coworkers who speak only English
2. When a common language helps promote workplace safety
3. To assist in cooperative work in which speaking only English promotes efficiency
4. To help a supervisor who speaks only English monitor employee interaction

During breaks, lunches, or social interactions, employees should be allowed to communicate in Spanish 
if this is their preference. According to the EEOC, an employer can suggest that English be used, but 
it cannot be made into a requirement.

Soteria HR hopes this White Paper has proven valuable to you and your company. To learn more about 

what we can do for you, please contact us today.
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